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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting - Nov 23, 2021 (2pm to 5pm)  

Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Josh Hanson 

Task Force Members (Rules sub-committee): Terry Turner, Bill Cunningham, Kelly Moore, Ken 
Bierly, Steve Albertelli, Fred Messerle, April Snell 

Absent: Zak Toledo  

Members of the public:   Mike Tripp, Mark Rodgers, Megan Garvey, Thomas Whittington (ODF), 
Allen Gillette (ODOT), Cash Chesselet (ODOT) 

(With possible other attendees joining throughout the online virtual meeting.) 

Welcome and Introductions (~5 min) @ 2:00pm 

Greg Apke started the meeting at 2:00 pm. He announced that the meeting was being recorded 
and had members of the subcommittee introduce themselves. Apke noted that the public 
comment period was at 4:15 before asking if there were any comments on the agenda or 
suggested changes for the November 2nd meeting minutes. There were no questions or 
proposed changes to the minutes. Apke discussed the meeting format and set out the 
expectations of the rule sections that will be covered.  

Apke noted that no final decisions would be made during this meeting and that today’s meeting 
would not discuss tide gates. Tide gates will be discussed at the next meeting (Dec 14th). The 
next meeting will also focus on low water fords. Apke asked for questions about the meeting 
format or the provided work products, and there were no questions.  

Review and Consider Draft Revisions from the Previous Meeting (~30 min) 

Apke shared his screen with the work product distributed before the meeting.   

Bierly had submitted comments before the meeting, and Apke asked him to summarize them. 
Bierly’s comments were around the language in rules and the broad definition of “persons.”  He 
suggested having a “persons” definition in rules and referring to “persons” throughout the 
rules. Apke reviewed a section of rule changes from the last meeting where the wording “or any 
private citizen, organization, government agency or official” had been added to the Protest 
Section (OAR 635-412-0030 section 1 and 2). The additions were intended to clearly state that 
anyone can ask for exemption reviews or protest a fish passage decision. There were just two 
locations in this section of rules where the term “person” may be able to be applied; there are 
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others throughout. Apke mentioned that the draft language that Bierly sent out does not have 
agencies in the definition. The group discussed that it may be appropriate to replace some 
language with the word “person” and a definition of what that covers.  

Ritchey mentioned that the Fish Screening program uses a definition of person in ORS 498.306 
for Screening or by-pass devices for water diversions. That definition is; “Person” means any 
person, partnership, corporation, association, municipal corporation, political subdivision or 
governmental agency. 

Albertelli asked for clarity on adding people who could request fish passage protests and 
exemption reviews and where these sections were located in rule. He asked if there was a 
department workload concern with this addition. Apke reviewed some of the discussions that 
had been made at the last meeting. Snell noted that she also had been absent from the last 
meeting. She expressed similar concerns about opening this up and the Department suddenly 
getting many requests for review.  

Cunningham commented that at the last meeting the group had discussed that this ability to 
speak to exemptions and provide the department new information has always existed in rule, 
but was not explicitly clear. There is a desire to have the public involved in the review of 
exemptions, especially if ODFW doesn’t review them, and he thought the draft rule language 
captured that. The group had previously discussed that citizens do have the right to provide 
information to the Department, and adding this to the rules helps people clearly understand 
what they can do. Cunningham also talked about the idea of using the word “person” and 
requested that the definition be added to the fish passage rules and not just referred to a 
definition in other statutes.  

Apke clarified that ODFW does review exemptions every seven years as outlined in current 
rules. However, to his knowledge, that review had never revealed a change in condition(s) that 
has led to the revocation of any fish passage exemption.  

Snell asked that the definition of “persons” that Ritchey read be shared with the group. She 
looked up some definitions, and they are not consistent; she cautions that listing what qualifies 
as a “person” may inadvertently leave some group out. She gave the example of Native 
American Tribes. Native American Tribes were not included in the definition read earlier and 
should be included. Apke shared the definition Ritchey had read on screen so the group could 
review. Ritchey clarified that he read that definition as an example because it was already in the 
fish screening statute.  

Cunningham added that the concerns with unintentional exclusion were well-founded given the 
legal principle inclusion unius est exclusio alterius, where the inclusion of certain items on a list 
is presumed to mean that any excluded items are intentionally outside the definition and this 
can have unintended consequences. Bierly stated that the definition should at least be updated 
to include Native American Tribes.  
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Apke asked Ritchey if this is something ODFW should work on off-line and get back to the 
group, and Ritchey agreed. Apke asked again for other questions about the sections covered in 
the previous meeting, including the inclusion of tribal interests as a 10th member on the task 
force.  

Bierly asked about the prioritization list section and the “field verified” in lines 246 – 252. He 
asked what is being “field verified.” If it is related to the information that is being used for the 
prioritization, he suggests that the terms “is accurate” be added at the end of (b).  

Discussion of Public Comments and Consideration of Draft Revision (~ 1.75 hrs) 

Apke moved the discussion on to the protest section and the design criteria section.  

Apke started with section 635-412-0030 (lines 384-389)– the section on protesting fish passage 
decisions. ODFW received ~6 public comments for this section. The language added to this 
section in rules makes it clear that anyone can initiate a protest. There were no additional 
comments about the language in this section.  

Apke moved to section 635-412-0035 – the Fish Passage Criteria Section (lines 399-671 from 
the existing rule). Apke reviewed the section on screen and discussed how he is tracking and 
sharing the changes in the document. He asked if there were any comments or questions on 
the format. Apke reiterated that discussions on tide gates will be at the next meeting (Dec. 14) 
and the department will specifically reach out to tide gate stakeholders and invite them to this 
meeting.  

Apke began on (line 399-420) – Section 1 – General requirements for fish passage. He started at 
the top and began to review the changes in the criteria section. He discussed that most of the 
changes resulted from the public comments that were received.  

There were no questions or comments on Section 1. Apke moved on to the changes made to 
Section 2 -the section on requirements for fish passage at dams and other AOs that create a 
discontinuity between upstream and downstream water surface elevations, including fishways. 
Apke also noted that ODFW is also engaging with the ODFW engineering team, and there may 
be some additional changes to this section. Apke proceeded to the next section and displayed 
the new language, which outlines the proposed rules for roughened channels and stream 
channel-spanning weirs. (Requirements for fishways that encompass the entire channel.) Apke 
discussed the possibility of some issues with the requirement not to exceed the 6% slope but 
noted that there are still options for a 6% exceedance on a site-by-site basis with a design 
exemption.  

Apke asked if there were any general questions on this; there were no additional questions and 
no hands raised.  

Apke moved on to Section 3 (line 500 -525). This section covers the criteria for culverts and 
bridges. Apke highlighted that the major change proposed for the Stream Simulation option is 
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the new language requiring the width to be 1.2xACW + 2 feet. Bierly asked what the NOAA 
criteria is. Apke mentioned that when there are ESA-listed fish or critical habitat, NOAA usually 
requires 1.5x ACW for their culverts. Bierly asked if the differing criteria creates conflict. Ritchey 
stated that the 1.5xACW width would generally meet these criteria as well. Apke mentioned 
that having differing criteria reflects the current situation. This new rule revision 
recommendation brings ODFW criteria more into alignment with NOAA Fisheries, predicted 
climate change impacts on the landscape, and the proposed Private Forest Accord on non-
federal forest lands administered through the Oregon Department of Forestry (ODF). Moore 
suggested that the department follow the 1.5x ACW, thinking that the subcommittee should 
“put down standards” where we think they should be and can change it later if needed. Ritchey 
gave some background on the Private Forest Accord (Accord). The Accord was to propose 
changes across the Forest Practices Act, including roads and fish passage elements. The road 
section resulted in a recommendation for roads and open bottom culverts to span the BFW 
(this is a little bigger than our typical ACW), for culverts with no slope to be as wide as ACW, 
and for all other culverts, the recommendation is the 1.2 x ACW + 2 feet. These are fairly in line 
with what the State of Washington has as their culvert design standards. ODF will be working 
on rule development through 2022 to incorporate these new standards from the Accord. 
Nordholm verified that the proposed new criteria were more in alignment with the state of 
Washington and California.  

Tom Whittington (ODF) clarified the goal of the Accord. The reason for some of the changing 
specification in the forest practices act, the mediation and legislative process is to produce 
aquatic Habitat Conservation Plan (HCP) for private forest land in Oregon. The state of 
Washington has a similar HCP. These cover a broad range of topics including fish passage.  

Apke asked about the future, and what the process of implementing the outcome of the 
agreements will be. Ritchey and Whittington discussed the next steps and that it will take a 
while, and they aren’t sure the exact process, but it will start in 2022. What is there now is the 
agreement, but not rules. Ritchey clarified that it was agreed to by the timber community and 
other stakeholders. Whittington noted that there will still be changes to the language as it goes 
through the process.  

Apke shared a spreadsheet showing how changing to the proposed stream simulation design 
criteria (1.2xACW + 2feet) requirement would change culvert sizes.  

Moore thought that the spreadsheet was good so you could see how things scale up. He is ok 
with the 1.2x ACW+ 2 feet but wants to make sure that it gets approved. Bierly suggests adding 
a clause at the end of the line that states “unless otherwise required for protection under the 
endangered species act.” Apke mentioned another section in rules that mentions other 
authorities. Apke discussed the differences between ACW and BFW, and ODFW rules for fish 
passage define and use ACW. He also mentioned that there could be problems with larger 
culverts, especially for water depth, so although it seems like larger culverts would be better, 
that is not always the case. Ritchey asked if there was a place where these rules would impact 
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water uses or pose an additional challenge at a water diversion structure. Apke posed the 
question to water users in the subcommittee.  

Albertelli replied that he did not see a place where this would impact water diversions. He 
mentioned that there are certainly many culverts and bridges associated with hydropower, but 
not for the diversions themselves. Apke asked if Messerle or Snell had any comments. Messerle 
mentioned times when large culverts were required, but the stream flows over or around 
during high flows anyway. Apke mentioned that although stream simulation is ODFW’s 
preferred design, alternatively there is always the option of design exceptions for site-specific 
conditions and flexibility if specific criteria cannot be achieved, so long as fish passage is not 
compromised. Snell also does not think that this proposed rule change would impact water 
diversions.  

Apke acknowledged that the financial burdens this change may present to the culvert owners is 
real, but it may balance or possibly reduce costs associated with structures that are adapted to 
changing flows caused by climate change, as well as reducing long term costs associated with 
culvert maintenance. Snell asked if there is a place to point people to for guidance for the 
stream simulation option. Apke states that there are; the Forest Service, the Federal 
Government, and ODF all have stream simulation options and that the literature on stream 
simulation design approach is readily available. Ritchey suggests that once the new rules are 
finalized, ODFW can provide additional resources on the ODFW Fish Passage Website for 
people to refer to. Snell suggests that ODFW updates the “toolbox” available to people who are 
doing these projects. Apke mentioned that the department would like to develop a guidance 
document like what other states have for users, but this will take resources and staff capacity. 
Bierly pointed out that the existing rules contain a list of design criteria for stream simulation 
that users can refer to and use when developing stream simulation fish passage designs.  

Apke moved on to discussing the addition of language requiring a “low flow thalweg” for the 
stream simulation approach. He discussed the stream simulation design goal, which is to mimic 
the stream morphology, streambed composition, bed-form, and stream profile (slope) through 
the proposed crossing as compared to what the surrounding stream conditions are and not 
influenced by the existing road-stream crossing structure (culvert).  

Apke shared the reasons for the revisions to the requirement for the oversized rocks in culverts 
over 40-foot. These have changed to include the requirements for large rocks in all structures 
where appropriate (structures less that 40-feet long). He also reviewed the changes to the max 
depth of substrate in the structure.  

Moore had a question about the requirement for a low flow thalweg; he asked if there is a way 
to define that in rules for those that do not know what a thalweg is. Ritchey suggests replacing 
“thalweg” with “channel”. Messerle asked if this is a problem if the thalweg changes after 
higher flows and if there is an expectation for landowners to maintain it. Apke shared that that 
has not been a problem, owners are required to maintain passage, but the substrate does move 
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around, particularly after higher stream flows, which will change the low flow thalweg or low 
flow channel depth and location. Albertelli commented that a thalweg and low flow channel are 
not the same things; he mentioned that a channel will, by definition, have a thalweg and was 
wondering if this is just saying that the structure will not have a flat bottom. 

Bierly asked if the purpose of the thalweg language is to ensure that there is fish passage at low 
flow, he recommended adding language about the desired outcome in the rules. Example 
requiring a thalweg “to allow fish passage at low flows.” This would specify the outcome rather 
than the manner to achieve it. Moore suggested that the language can stay as is, but he 
discussed how these channels would create naturally over time. Apke agreed but cautioned 
that natural low flow channel creation might take a few years post treatment and may cause 
low flow fish passage site conditions, so having passage built-in at the time of construction is 
important, and presently required in rule. Apke asked if there were suggestions for language 
changes or other ideas that members of the subcommittee could send in advance of the next 
meeting.  

Apke discussed that the alternative to “stream simulation” option is the “hydraulic model” 
alternative and the remainder of the criteria apply to that option.  

Apke moved on to the section on trash racks. The rules have changed the minimum of 9 inches 
clear span to 10 inches clear span on vertical members of a trash rack. He discussed the 
conditions where trash racks will be functioning and the intentions of the new language. Apke 
reviewed the new section on beaver exclusion or fencing devices. He discussed the proposed 
revisions to this section and are intended to provide criteria are more fish friendly and 
discussed some of the challenges with the implementation of these structures.  

Bierly asked how the prevision to “maintain and clean frequently “is enforced wanted to know 
how that is a criterion. Apke stated that the bullets are to remind designers to consider 
maintenance and debris removal during planning. ODFW has the authority to require that 
structures are maintained and perform for fish passage. Although ODFW does not inspect and 
necessarily enforce maintenance, he stated ODFW has the authority to require structure 
maintenance (like culvert and trash rack cleaning). 

Moore agrees with Bierly about the maintenance requirement and the word “frequently;” he 
suggested adding “as needed to provide fish passage”. He does not want to see a situation 
where someone can argue that they have been maintaining it “frequently” when there is a 
problem, if there is a problem, it needs to be taken care of. Apke made the changes, and Moore 
agreed that the changes helped. Apke made the same edit to the Beaver Exclusion section. 

Apke moved on to Sections 4 and 5 (lines 526-560). This is the section on tide gates and will be 
addressed during the next meeting (Dec. 14th). Apke mentioned that there will be a media 
release in preparation for this meeting and ODFW will reach out to tide gate stakeholders in 
advance of the meeting. Snell suggested reaching out to the tide gate partnership group as a 
whole.  Apke agreed and intends to reach out to the larger tide gate partnership participants. 
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Apke moved the meeting on to Section 6 (lines 561-574) - Requirements for fish passage at 
traps. There were no suggested changes to this section.  

The next section Apke discussed was Section 7 (lines 575-600) – Additional Requirements for 
Specific Native Migratory fish. He has reached out to our native migratory fish partners for 
input, specifically for changes for lamprey. Most of the changes in this section are a result of 
input from lamprey biologists and the US Fish and Wildlife Service. He shared the proposed 
language changes for lamprey requirements in fishways. These changes will still be reviewed by 
lamprey partners for edits and final review.  

Apke moved on to the language about fish passage exclusion devices and noted there have not 
been many changes to this section. Bierly mentioned that there is a section that specifically 
mentions NMFS and Fish and Wildlife. Apke further mentioned NOAA and their specific 
exclusion device criteria and noted the existing fish passage rules compels coordination with 
federal partners when exclusion devices are designed and implemented. 

Apke moved through Section 8- Requirements for artificial obstruction removal (line 601-609) 
and Section 9 (line 610-619)– Requirements for Exclusion Barriers. There have been no changes 
to these sections, and they have been working well as is.  

Bierly points out that in Section 9 (D)(d), the rules give specific mention to NMFS and USFWS 
criteria, and in the other sections that is not included. He pointed out the issue of consistency 
and this could be addressed later on at some point.  

The next for up for discussion is Section 10 (lines 620-638) Requirements for fish passage during 
construction.  Apke shared how this section addresses construction methods, and the changes 
here are specifically to address lamprey. This section has a new note (not a requirement, not a 
“shall”) about including fish salvage for lamprey as well as other native migratory fish. Also 
included changes about bucketing fish out of the project area and re-watering the work area 
slowly. Moore asked about the methods for salvaging lamprey from a project area.  

Apke moved on to Section 11 (lines 639-671), the Requirements for Experimental Fish Passages 
Structures. He mentioned that these are rare; ODFW does not see a lot of these. There was a 
public comment that suggested adding a change to allow more time for the project to achieve 
standard criteria, which was included in the rule revision. 

At 4:02 pm Apke wrapped up the discussion of the fish passage criteria section; he asked if 
there were any other questions or comments or if there should be a break until the public 
comment section. There are no questions. The subcommittee took a break until 4:15.  

Public Comment Period (~30 min) @ 4:15  
 
Apke initiated public comment at 4:15 pm. He explained the process for commenting and 
opened the floor to public comment.  
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Mike Tripp raised his hand for public comment. He thanked the committee for being 
straightforward in administering the public comment periods. He likes the language proposed 
clarifying a public process and involvement on protest on exemptions reviews and on mitigation 
and trigger reviews. Additionally, he commented on the Department’s policy on notifications to 
the public. He mentioned instances where ODFW policy has been implemented but the 
impacted parties had not been aware of upcoming changes. He mentioned that the current 
process for the rules revision has seemed to be working. For the future initiatives, he suggests 
automatic notifications on certain issues. He recommends adding a notification to the public for 
a variety of procedures. Currently, it seems like it’s not uncommon for the public finds out after 
something gets reviewed and goes into effect.  He approves of the move to explicitly get the 
public involved. There was no additional public comment; the public comment session closed at 
4:19 pm.  

NOA’s – New Issues for Consideration (~5 min) 

Apke asked if there were any comments or non-agenda items for discussion or to add for the 
next meeting. He reminded the committee that the next meeting will focus on tide gates and 
low water fords. He mentioned again that he plans to invite Northwest Hydraulic Consultants 
(NHC) to talk to the subcommittee at the next meeting. NHC has been active in tide gate 
designs as well as the Tide Gate Pipe Sizing Tool, funded through OWEB as part of the Tide Gate 
Partnership Initiative 

Meeting Recap & Action Items (5 min) 

There was no specific action item beyond generally cleaning up the language and incorporating 
the suggested changes. There were no additional action items. Apke closed the meeting early.  

Meeting Adjourn ~4:21 pm  


